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3er/ ORDER

PER D.S.SUNDER SINGH, ACCOUNTANT MEMBER:

This is an appeal filed by the assessee against the Order dated
26.12.2013 of Commissioner of Income Tax (Appeals), LTU, Chennai, in

ITA No.99/11-12/LTU(A) for the AY 2006-07.
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2.0 All the grounds of the appeal are related to the disallowance of
additional depreciation amounting to Rs.1,19,82,000/- u/s.32(1)(ii) of IT
Act. The assessee made the additions to the assets during the previous
year relevant to the AY 2005-06 and used the plant and machinery for
less than 180 days. Accordingly, the assessee claimed 50% of
depreciation and additional depreciation during the previous year relevant
to the AY 2005-06 and the remaining 50% of the additional depreciation
was claimed by the assessee in the year under consideration. The AO was
of the opinion that residual depreciation additionally cannot be allowed
during the subsequent year since the plant and machinery was not new
machinery. The AO further stated that from the introduction of the
concept of the block of assets after allowing the depreciation, the cost of
assets are included in the block of assets and as applicable for the year
under consideration, the depreciation required to be allowed from the
block of assets and there is no provision which allows additional
depreciation in the block of assets. Further, the AO also was of the view
that the additional depreciation is one time measure which is allowed only
in the year of purchase of new machinery and accordingly, disallowed the

amount of Rs.1,19,82,000/-.

3.0 The assessee went on appeal before the CIT(A) and the Ld.CIT(A)
dismissed the assessee’s appeal following on the decision of the Hon’ble
ITAT Chennai decision in the case of M/s.Brakes India Ltd., The relevant

part of the CIT(A) is extracted as under:
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4.2.1 Further, Hon’ble ITAT in the case of Brakes India Ltd in ITA No.1069/Mds/2010 for
A.Y. 2006-07 dated 06.01.2012 decided the issue against the assessee. The Hon’ble ITAT,
D Bench, Chennai in the case of ABI Showatech India Ltd in ITA Nos.39 to 42 /Mds/12
dated 2.1.2013 for the AYs. 2004-05 to 2007-08 also confirmed the order of the CIT(A)
following the decision of Jurisdictional High Court in the case of MM Forgings Ltd v. Addl.
CIT (349 ITR 673) holding that the assessee is not entitled for 50% additional depreciation
in the subsequent year. Respectfully following the same, the ground is dismissed.

4.0 We heard the rival submissions and perused the material placed on

record.

The additional depreciation is allowed u/s.32(1)(iia) of IT Act for the
new assets added during the year. The additional depreciation is a
beneficial provision which is meant for modernizing the industries to
improve the production in the industry and to be interpreted liberally.
The assessee has purchased the new machinery during the financial year
relevant to the AY 2005-06 and installed and used for the purpose of
business. Therefore, the assessee has put to use the machinery for less
than 180 days and the AO has allowed the depreciation @50 % as per the
applicable rates. In respect of additional depreciation, the assessee has
claimed 50% of the eligible rate of 20% and the balance 10% was claimed
in the subsequent year. The assessee is entitled for 20% depreciation in
the year in which it was acquired and installed. Since the assessee could
not use the machinery for more than 180 days, the balance unutilized
depreciation was claimed in the subsequent year. Since the assessee is
entitled for the additional depreciation in the year of purchase and could
not allow the depreciation in full for non-utilization, as a natural corollary,

the remaining 50% of eligible depreciation required to be allowed in the
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subsequent year. For ready reference, we extract the relevant provisions
of Sec.32(1)(iia) of IT as under:

(iila) in the case of any new machinery or plant (other than ships and aircraft), which has
been acquired and installed after the 31st day of March, 2005, by an assessee engaged
in the business of manufacture or production of any article or thing, a further sum equal
to twenty per cent of the actual cost of such machinery or plant shall be allowed as
deduction under clause (ii) :

Provided that no deduction shall be allowed in respect of—

(A) any machinery or plant which, before its installation by the assessee, was used either
within or outside India by any other person; or

(B) any machinery or plant installed in any office premises or any residential
accommodation, including accommodation in the nature of a guest-house; or

(C) any office appliances or road transport vehicles; or

(D) any machinery or plant, the whole of the actual cost of which is allowed as a
deduction (whether by way of depreciation or otherwise) in computing the income
chargeable under the head “Profits and gains of business or profession” of any one
previous year;]

Though, the Act is silent on this issue since the provision is a
beneficial provision, the additional depreciation cannot be disallowed in
the subsequent year. Therefore, we hold that the assessee is entitled for
additional depreciation. This view is upheld by the Hon’ble jurisdictional
High Court in the case of M/s.Brakes India Ltd., and also this Tribunal in
ITA No0.1789/Mds/2014 in the case of M/s.Automotive Coaches &
Components Ltd. vs. DCIT dated 12.02.2016 and M/s.Brakes India Ltd. v.

DCIT in TCA No0.551/2013 (Madras HC) dated 14.03.2017

5.0 Respectfully following the decision of the Hon’ble jurisdictional High

Court we set-aside the orders of the lower authorities and direct the AO to
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allow the balance additional depreciation in the AY under consideration.

Accordingly, the appeal of the assessee is allowed.
6.0 In the result, the appeal filed by the assessee is allowed.

Order pronounced in the Open Court on June 08, 2017, at Chennai.
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